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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Mohammad Manaf Akbari ("Alien") filed by Napco
Security Systens, Inc.. ("Enployer") pursuant to 212(a)(5)(ﬁ0 of
the Imm gration and hbtlonallty Act, as anended, 8 U. S.C
1182(a)(5) (A (the "Act"), and the regulatlons pronulgated
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U S. Departnent of Labor, New York, New York, denied the
application, and the Enployer and Alien requested review pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enmpl oyer to recruit U S. workers at the prevailing wage and under



prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enpl oyer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On March 30, 1994, the Enployer filed an anmended application
for labor certification to enable the Alien to fill the position
of Production/ Pl anner/Engineer in its Manufacturer and devel oper
of Electronic Security/ Safety Systens conpany.

The duties of the job offered were described as foll ows:

Pl an, prepare and coordi nate production schedul es enpl oyi ng
Mat erial Requirenments Planning (MRP). Custom ze Item Master &
| tem Bal ance records & Product Structures. Evaluate & nodify
Subassenbl i es, Phantom Assenblies, Lead Time Adjustnents,
Order Policy Codes, Floor Stock Codes, Shrinkage Factors,
Feat ures/ Qptions & Planning Hori zon. Forecasting, Production
Pl anni ng, Master Scheduling, Production & Inventory Control
usi ng MAPI CS & MRP

An MS. in Industrial/Mechanical (Engineering) was required,
and 2 years experience in the job offered or 5 years in related
occupation. Special Requirenment was MRP, proficiency in
Engi neeri ng conputer software & systens. Wages were $35, 000. 00
per year. The applicant woul d supervise 2 enployees and report to
the Director of Manufacturing. (AF-1-134;262) 4 applicants were
referred by the State enpl oynent service. (AF-135)

On August 11, 1995, the CO issued a NOF denyi ng
certification. The CO all eged that enployer may have viol ated 20
C.F.R 656.21(b)(6)in that U S. applicants were rejected for
unl awf ul reasons, specifically M. Francis B. Mne, M. Charles
Loeber and M. Sarfaraz A. Siddiqui. The CO required
docunent ati on by enpl oyer that these applicants were not
qualified, wlling or available at the initial referral and
consideration. Additionally, the CO stated that Enpl oyer may have
vi ol ated 20 CFR 656.21(b)(2) in that the requirenent for an MS
was not adequately docunented as arising from busi ness necessity.
“I'n addition enployer in consideration of U S. workers added a
requi renment for passing sonme kind of test, unnmentioned prior to
t he enmergence of applicants for the job.”(AF-137-143)

Enmpl oyer, Septenber 15, 1995, forwarded its rebuttal, which
included a history of the conpany’s attenpts to obtain needed
personnel for its highly conpetitive business, detailing how the
current job opportunity arose, a letter from Professor Konz of
Kansas State University in support of the requirenent for a



Master’s degree in Engineering in connection wth the job
opportunity, and reasons for the rejection of the three U S.
applicants. Wth respect to the job opportunity and requirenents,
enpl oyer stated:”G ven the highly dynam c nature of our business,
the intricacy and conplexity of the tasks to be perforned and the
busi ness necessity of having one individual performng these
duties in an integrated and efficient manner, the position of
Production Pl anner/Engi neer was created. G ven our experience
with the previous two individuals who attenpted, and failed, to
manage our system of operation within an MRP framework and after
much consi deration we determ ned that an ideal candi date should
possess a mninmumof a Master’s Degree in Industrial or

Mechani cal Engi neering and al so have at |east five years
experience in Manufacturing Engineering. In addition to being
common in the industry, our reason for establishing these m ni num
requi renments were directly related to our business necessity. As
stated above, NAPCO s conpetitiveness and survival depends on the
efficient integration of the various conponents of the planning,
manuf act uri ng and engi neeri ng processes within a sales driven
market.” Wth respect to M. Mne, Enployer stated he did not
show up for a schedul ed interview, and, noreover, wasn’t
qualified. Specifically, no docunentation in forecasting was
made. M. Siddiqui did not return phone calls. “Wthout an
opportunity to interview M. Siddiqui, we nmade a genera

eval uation of his resune and stated that it was “questi onable”
whet her he was qualified. “Questionable” was not neant to inply
doubtful but rather that it could not be fully determ ned w thout
an interview " (AF-144-185)

On Septenber 20, 1995, the CO issued a Final Determ nation
denying certification. Wile not disagreeing with Professor
Konz’ s conclusion that a MS. nmay be useful it is not essential
given the overall requirenents of the job opportunity. Wth
respect to applicant M. Mne, the CO stated:”..enpl oyer has not
shown why M. Mne’'s considerabl e experience and a degree seem ng
to qualify as a baccal aureate in Engineering with Production
Met hod enphasis, do not qualify himto performjob duties. Wile
enpl oyer also states M. Mne | acks forecasting experience he
managed five separate departnents and absent serious, thorough
review of total and inpressive qualifications, it seens premature
to zero in on one elenent in a job with, other core duties
attached to it. Moreover, enployer has elected to substitute 5
years manufacturing engi neering as experience acceptable to 2
years in job offer. His qualifiers for this experience do not
i ncl ude forecasting background.” The CO found that the
requi renent of filling out a questionnaire was a euphem smfor a
test, which was unwarranted before an interview and was neant to
di scourage applicant from perusing his application. Wth respect
to applicant Siddiqui, enployer failed to docunent such contacts
as was required in his NOF. The CO concl uded that enpl oyer had
failed to denonstrate good faith recruitnment efforts. (AF-186-
191)

On Cctober 26, 1995, Enployer filed a request for review and



reconsi deration of Final Determnation. (AF-192-292)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.21(b)(6) provides that an enpl oyer nust show t hat
U S applicants were rejected solely for job-rel ated reasons.
Enpl oyers are required to make a good-faith effort to recruit
qualified U S. workers for the job opportunity. H C_ LaMarche
Ent.,lnc. 87-1NA-607 (1988). On the other hand, where the Final
Det erm nation does not respond to Enployer's argunents or
evidence on rebuttal, the matters are deened to be successfully
rebutted and are not in issue before the Board. Barbara Harris,
88-1 NA-32. (April 5, 1989) Thus where a COfails to address
contentions raised by Enployer on rebuttal, the CO may be
reversed. Duarte Gallery, Inc., 88-1NA-92 (Cctober 11, 1989).

We believe the CO was correct in denying certification on the
narrow basis that enployer had not directly rebutted the CO s
requi renent that docunentation of contact by enployer with
applicant Siddiqui, who seenmed emnently qualified for the
position including having a Master’s degree, had not been
docunent ed. Enpl oyer has the burden to make multiple phone calls
certified mail or other efforts to contact applicants, and nust
clearly docunent those efforts. Batal Builders, Inc., 95-1NA-330
(Cctober 1, 1997); Donenico Marino, 94-1NA-245(July 19, 1995).

Moreover, we find the evidence in this case supports the CO s
position that an MS. in Industrial or Mechani cal Engineering was
not justified as a business necessity that could not be replaced
by equi val ent experience. W note that alien was hired by
Enpl oyer in 1990, at which tine alien had an MS. in engi neering,
with very little practical job experience. Enployer has recited a
| ong history of the conpany’s evolution since that time in the
pertinent business expansion, and has inplied that alien has
becone a val ued enpl oyee who has even garnered nore expertise and
succeeded where others in the conpany of sim|lar background have
fail ed. Thus Enpl oyer has denonstrated why it desires alien as an
enpl oyee. It has not denonstrated, however, that it has engaged
in a good faith recruitnment of U S. applicants as required for
| abor certification.

ORDER

The Certifying O ficer's denial of |labor certification is
AFFI RVED.

For the Panel:



JOHN C. HOLMES
Adm ni strative Law Judge



